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LEGISLATIONS & AMENDMENTS -

THE Vth SCHEDULE

The Supreme Court of India’s judgment of 1997 és th
most unique judgment of the twentieth century,

comparable only to the Mabo Case where, the High
Court of Australia declared that all land that betyed

to the aboriginals had been misappropriated by &hit
colonialists and had to be returned to the aboréin

The Samatha Judgment breathes a new life to tiie Fif

and Sixth Schedules of the Indian Constitution and
declared that Adivasi land was for the Adivasighi®
exclusion of outside corporate industrialists and
others. Unfortunately, independent India, inste&d
hailing this judgment and implementing its direntp
finds it a nuisance and hopes that the Supremet@uour
Parliament will reverse it

The Unique Judgment and the Mabo Case: (from SijivR
Dhavan's article in The Hindu, dated 9th March 2p01

The liberalisation policy today, in the interestpbtecting
the mining industries and corporates, has conctiyreosed
dangerous implications on the livelihoods and sgluf
Adivasi communities living in the scheduled areas i
Himachal Pradesh, Rajasthan, Gujarat, Maharashtrdhra
Pradesh, Chhattisgarh, Jharkhand and Orissa.

Of late, there has been a drastic change in théigabl
mindset. The part of central and several state mowents
are persistently attempting to bring serious amesdsto
the Fifth Schedule of the Constitution as most loése
mining activities are taking place in these areas.

The Fifth Schedule is one among the important aotihg
provisions in the Indian Constitution made to pcotéhe
basic livelihood source i.e. land belonging to Axdiis living
in the Scheduled Areas. The immediate threat ofnaling
this provision of the Constitution and revertingistto the
effect of transfer of Adivasis lands to non-Adiwasind
corporates. This move has serious implicationsh® 80
million Adivasis in the country, their very survivand
culture, is at stake.

The State has incessantly been working on, witlptveerful
lobby of the mining industry behind it, to repeaktlaws
related to protection of Adivasis’ lands in the sdtled areas

so as to hasten the process of privatisation afistiges in
these regions.

In 1997 the Supreme Court judgment declared thatriabhte
mining leases in the scheduled areas of the couméne
illegal, unconstitutional and therefore, null andid/ This
judgment came up when “Samatha” — a peoples graup i
Andhra Pradesh took a legal battle against BirkericRse.

The Birlas obtained a lease for 120 acres from Adivasis
in a small Adivasi village in Vizag district in Ahda
Pradesh. Here the Scheduled laws prohibit tramsfeand or
immovable property from Adivasis to non-Adivasigighere
is prohibition on granting mining leases to non-gdis.
Despite these regulations, the state governmenttega
leases to Birla Periclase. Land was acquired uttdeguise
of “public purpose” though it was clear that it wis the
exclusive use of the company. Further benefits weamted
like sharing half the cost of road construction. plmject
information was given to the local Adivasi commigst
except to create misguided anticipation of emplayme
opportunities for Adivasi youth.

The struggle of the Adivasis began in 1992 — 93eyTh
organised themselves as peoples movements throaghyl
constituted committees for direct action, in thenfoof
rallies, cultural action, dissemination of projectlated
literature, representations to the government agdllaction.
Starting from the lower courts, moving into Supre@eaurt
and filing a Special Leave Petition (SLP) led tsthistoric
judgment in July 1997 by a three judge-bench, which
declared that government is also a ‘person’ antldtdands
leases to private mining companies in the schedaleds are
null and void.

The salient features of this judgment are:
94. As per the 73rd Amendment Act, 1992... “ev@mram

Sabhashall be competent to safeguard.....Under clause (m)

(i) the power to prevent alienation of land in tBeheduled
Areas and to take appropriate action to restoreustgwful
alienation of land of a scheduled tribe”.

110. Minerals to be

1“7 Mapnotto Sealfl exploited by tribals
T J‘( themselves either
y ) individually or through

cooperative societies with
financial assistance of the
State.

112. In the absence of
total prohibition, the court
laid down certain duties
and obligations to the
lessee, as part of the project expenditure.

114. At least 20% of net profits as permanent fdod
development needs apart from reforestation andteremce
of ecology.

115. Transfer of land in Scheduled Area by wayeaisk to
non - tribals, corporation aggregate, etc standiipited.



116. Renewal of lease is fresh grant of lease hacetore,
any transfer stands prohibited.

117. Transfer of mining lease to non - tribals, pamy,

corporation aggregate or partnership firm, etc is
unconstitutional, void and inoperative. State
instrumentalities like APMDC stand excluded from

prohibition.

129. In the absence of total prohibition in sometest with
Scheduled Areas, Committee of Secretaries and Sttiget
Sub Committees should be constituted and decisi&ent
thereafter.

131. Conference of all Chief Ministers, Ministerdding the
Ministry concerned and Prime Minister and Centratisters
concerned should take a policy decision for a test
scheme through out the country in respect of tidvadis.

This means to say that:
a) The government has no right to grant mining leases
in lands belonging to Adivasi people in Scheduled
Areas.
b) Government lands, forestlands and Adivasi lands in
the Scheduled Areas cannot be leased out to non-
Adivasis or private industries.
c) Government cannot lease out lands in Scheduled
Areas for mining operations to non-Adivasis assitin
contravention of the Fifth Schedule of the Consititu
d) Mining in scheduled areas can be taken up only by
the State Mineral Development Corporation or a
cooperative of Adivasis and that too if they are in
compliance with the Forest Conservation Act and the
Environment Protection Act.
e) The Court recognized the '3 Constitution
Amendment Act and the Andhra Prad&anchayat Raj
(Extension to Scheduled Areas) Act by stating that
Gram Sabhaqgvillage councils) shall be competent to
safeguard and preserve community resources and
thereby reiterated the need to give the right df- se
governance to Adivasis.
f) If necessary, the Court felt, the Chief Secretdry o
Andhra Pradesh state should constitute a committee
consisting of himself and the Secretaries of Ingust
Forest and Social Welfare, collect factual inforimat
and consider whether it is feasible to permit adusiry
to carry on mining operations. If the committee so
opines, the matter may be placed before a Cabinet S
Committee consisting of Ministers for Industriesrésts
and Tribal Welfare to decide whether licenses cdidd
given or not.
g) The Court also felt that it would be appropriate to
constitute a conference of chief ministers and eomed
union ministers to take a policy decision so adriag
about a suitable enactment for a consistent scheme
throughout the country in respect of the Adivasids
and exploitation of mineral wealth.

h) The Court opined that since the Executive is
enjoined to protect social, economic and educakiona
interest of the Adivasis, when the State leasestloait

lands in the Scheduled Areas to the non-Adivasis or

industries for exploitation of mineral resources, i
transmits the correlated above constitutional dutiad
obligations to those who undertake to exploit theural
resources. Therefore, the Court directed thatest |20%
of the net profits should be set apart as a pernidnad
as part of industrial/lbusiness activity for estsiathent
and maintenance of water resources, schools, hatspit
sanitation and transport facilities by laying roaetc.
This 20% allocation would not include the expenditu
for reforestation and maintenance of ecology.

Events after the Judgment:

Moves of the State Government of Andhra Pradeshthed
Central Government is a clear indication that tteeshas
more concern for the companies than the Adivasis.

March 6th 2000: The Supreme Court dismissed thi&ques
of state & central governments for modification thfe
Samatha order.

May 2000: The Andhra Govt moved the Tribes Advisory
Council for amendment to the Land Transfer Regoiati
(LTR) Act of 1959.

July 10th 2000: The Ministry of Mines drafts & dilates a
Secret note (Ref: 16/48/97-MVI) to the Committee of
Secretaries proposing an amendment of the V Scaetdul
overcome the Samatha judgment in order to faalitidte
leasing of land in tribal areas.

August 2000: On popular protest and opposition Géef
Minister of Andhra Pradesh issues a statement atidig
withdrawal of the proposed amendment.

September 21st 2000: Indian Express carried anoleart
in the edit page exposing the secret note of Mipist Mines
titled “displacement not an issue” by Manoj Mitta.

September 24th 2000: Again widespread protestisigtie
proposed Bauxite mine in Adivasi areas of Visaklage
district forced the Chief Minister to come out with
statement deferring the project proposed to comeirup
Scheduled area.

September 30th 2000: An Action Alert was put out fo
starting a campaign to protect the rights of trilpalople
under the banner of CPCNR (Campaign for peoplesraion
over natural resources) and the secret note wa®lwid
circulated.

December 2000: A national consultation was callelthdian
Social Institute, Delhi on Land Acquisition Act, Wt
Schedule and Rehabilitation & Resettlement Poiicyyhich
many Political parties also sent their represeveati

Till January 2001: Extensive coverage of this isgughe
national & regional media and many people & grobpse
written to the concerned minister including the P&
President



January 26th 2001: The President in his Republigz $peech
issued a veiled warning against plotting to amemal Yth
Schedule of the Constitution. He sdid, let it not be said by
future generations that the Indian Republic has be®uilt
on the destruction of the green earth and the inmot
tribals” (As quoted in the Times of India, Feb 24th 2001).

February 2001: The BALCO divestment process was in
progress and raised a controversy on the Vth Sdéhefiu
Samatha judgment. Chattisgarh Govt issued notiaes t
Sterlite and Central Govt in a hurry to settle B8LCO
divestment process.

March 15th 2001: The controversy on the Adivasdlaeing
leased to private company dogged the Central God a
finally on March 15th the Prime Minister replying ta
question put up by Arjun Singh in Rajya Sabha thatGovt
had no intentions of amending the Vth scheduleveraome
the Samatha judgment.

April 2001: The Central Govt moves the Supreme Ctwr
post all cases related to BALCO to its jurisdictiand the
Supreme Court issues orders. The much-awaited typiyr

to review the Samatha judgment is opened agairtithis in

the court of law.

May 11th 2001: Arun Shouire, Minister for Disinvesnt
issues a statement that they want to review theafam
judgment. Hindu Businessline May 11th 2001 New Delh
bureau.

There is a clear trend in the actions of the gawemt which
indicate the changes in policies and the above thee
sequence of events in the recent past which hal/¢oléhe
present crisis.

What the Government should have done but
contradictory steps taken as follow-up to the
Supreme Court Order:

The government, instead of implementing the oradrthe
Supreme Court which gives strength and clarityhe Fifth
Schedule, has been undemocratic and unconstitlitiona
trying to not only ignore the directions, but also its
continued efforts to reverse the judgment.

In view of future mining activities, the Supreme WCohad

given certain clear directions on the course ofoacthat

could be taken by the government. It directed thatPrime
Minister should convene a conference of all Chiefiders

and other concerned Central Ministers, to take Hcyo
decision so as to bring about a suitable enactmeht light

of the guidelines, so that a consistent schemautjtraut the
country is adopted.

However, if the Constitution is amended for the esak

mining today, there will be many sectors which vebjuistify

acquisition of tribal lands for other ‘developmeabjectives.
This would only lead to Adivasis being completebsttoyed
and dislocated. The government has not taken &mtlyese
serious issues into consideration when it stattedale of the
first public sector mining company in the scheddee.

The opinion of the government is again blatantediected in

its recommendations through the Attorney Generai, Stoli
Sorabjee who, had ironically, appeared on behalfthef
Adivasis in the Samatha Case. He clearly statedhéo
Ministry of Mines in the above mentioned Secret Doent
that, “the Fifth Schedule to the Constitution oflien can be
amended to counter the adverse effect of the Samath
judgment”.

The Supreme Court can reconsider its previous jafgm
(Samatha case) if another pending case on a siisdae is
brought before it (in this situation, the BALCO eashich is
pending for hearing at the Supreme Court, is beisgd by
the government to amend the Fifth Schedule).

Further this Secret Document says, “The other @apen to
parliament is to effect necessary amendments sdoas
overcome the said Supreme Court Judgment by remakin
legal basis of the said Judgment. Such a coursetain is
legally permissible”.

People’s Demands:

All the above moves are clearly indicative of theti a
Adivasi moves of the Government and we demandsheh
moves should immediately be withdrawn. Peoples’
organisations, peoples’ action groups, Adivasi cemites,
NGOs and other concerned Adivasi movements have
strongly stressed, that if there is any move toraitae Fifth
Schedule, they will not accept it and assure thartet will be
strong protests, agitations and unrest in the enfifth
Schedule areas which have a history of revoltsrahdllions
against state oppression or injustice.

This concern needs to be taken up seriously bymwgdsups
of Adivasi people’s networks, action groups and pie's
organisations and concerned NGOs. The concerneplexe
groups also appeal to the government to prevenh suc
constitutional disaster and to immediately resoliee
controversy before the situation goes out of hand.

FIFTH SCHEDULE
[Article 244 (1)]
Provisions as to the Administration and Control of
Scheduled Areas and Scheduled Tribes
PART A

General

1. Interpretation — In this Schedule, unless the context
otherwise requires, the expression “State” does not
include the States of Assam, Meghalaya, Tripura and
Mizoram.

2. Executive power of a State in Scheduled Areas-

Subject to the provisions of this Schedule, thecatiee
power of a State extends to the Scheduled Areasithe

3. Report by the Governor to the President regarding
the administration of Scheduled Areas — The
Governor of each State having Scheduled Areasithere
shall annually, or whenever so required by the iBees,
make a report to the President regarding
administration of the Scheduled Areas in the Stetd
the executive power of the Union shall extend te th

the
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giving of directions to the State as to the adniiat®n
of the said areas.
PART B

Administration and Control of Scheduled Areas and

4.

)

®)

)

®)

Scheduled Tribes

Tribes Advisory Council — (1) There shall be
established in each State having Scheduled Areassith
and, if the President so directs, also in any Staieng
Scheduled Tribes but not Scheduled Areas therein, a
Tribes Advisory Council consisting of not more than
twenty members of whom, as nearly as may be, three-
fourths shall be the representatives of the Scleedul
Tribes in the Legislative Assembly of the State:
Provided that if the number of representatives raf t
Scheduled Tribes in the Legislative Assembly of the
State is less than the number of seats in the Jribe
Advisory Council to be filled by such representasiy
the remaining seats shall be filled by other memludr
those tribes.

It shall be the duty of the Tribes Advisory @ail to

advise on such matters pertaining to the welfaré an

advancement of the Scheduled Tribes in the Stateags
be referred to them by the Governor.

The Governor may make rules prescribing or letng,

as the case may be—

(&) the number of members of the Council, the nufde
their appointment and the appointment of the
Chairman of the Council and of the officers and
servants thereof;

(b) the conduct of its meetings and its procedare
general; and

(c) all other incidental matters.
Law applicable to Scheduled Areas (2)
Notwithstanding any-thing in this Constitution, the
Governor may by public notification direct that any
particular Act of Parliament or of the Legislatwkthe
State shall not apply to a Scheduled Area or any pa
thereof in the State or shall apply to a Sched@ezh or
any part thereof in the Stare subject to such dimep
and modifications as he may specify in the notifaa
and any direction given under this sub-paragraph Ipea
given so as to have retrospective effect.

The Governor may make regulations for the pesw

good government of any area in a State, whichrishfe

time being a Scheduled Area.

In particular, and without prejudice to the genityabf

the foregoing power, such regulations may —

(a) prohibit or restrict the transfer of land byamnong
members of the Scheduled Tribes in such area;

(b) regulate the allotment of land to members & th
Scheduled Tribes in such area;

(c) regulate the carrying on of business as money-
lender by per-sons who lend money to members of the
Scheduled Tribes in such area.

In making any such regulation as is referredntsub-
paragraph (2) of this paragraph, the Governor repgal

or amend any Act of Parliament or of the Legislataf

the State or any existing law which is for the tibeng
applicable to the area in question.

(4)

©®)

6.

All regulations made under this paragraph szl
submitted forth-with to the President and, untdexged
to by him, shall have no effect.
No regulation shall be made under this pardgragess
the Governor making the regulation has, in the case
where there is a Tribes Advisory Council for that8t
consulted such Council.

PART C

Scheduled Areas

Scheduled Areas— (1) In this Constitution, the
expression “Scheduled Areas” means such areaseas th
President may by order declare to be ScheduledsArea

(2) The President may at any time by order—

(@)

direct that the whole or any specified para&cheduled
Area shall cease to be a Scheduled Area or a pauch
an area;

(aa) increase the area of any Scheduled Area itate Sfter

(b)
(©

(d)

consultation with the governor of that State;
alter, but only by way of rectification of baderies, any
Scheduled Area;
on any alteration of the boundaries of a Staten the
admission into the Union or the establishment oew
State, declare any territory not previously incldida
any State to be, or to form part of, a SchedulezbAr
rescind, in relation to any State or Statey, arder or
orders made under this paragraph, and in consiitati
with the Governor of the State concerned, makehfres
orders redefining the areas which are to be Sckedul
Areas; and any such order may contain such incalent
and consequential provisions as appear to the demsi
to be necessary and proper, but save as aforebaid,
order made under sub-paragraph (1) of this paragrap
shall not be varied by any subsequent order.

PART D

Amendment of the Schedule

Amendment of the Schedule —(1) Parliament may
from time to time by law amend by way of addition,
variation or repeal any of the provisions of theh&dule
and, when the Schedule is so amended, any refetence
this Schedule in this Constitution shall be coresfras a
reference to such Schedule as so amended.

(2) No such law as is mentioned in sub-paragraptof(this

paragraph shall be deemed to be an amendmentsof thi
Constitution for the purposes of Article 368.
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